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Cox Enterprises, Inc. ("Cox"), by its attorneys, hereby submits its reply comments on

the Commission's Second further Notice in the above captioned rulemaking proceeding.!'

The comments filed in this proceeding show a stark difference ofopinion. Incumbent

local exchange carriers ("LECs") urge the Commission to deregulate them now so they can

flcompete" more effectively with new entrants in the changing telecommunications market. The

emerging LEC competitors, most large telecommunications users and the long distance carriers.

on the other hand,. urge the Commission to freeze consideration of LEC deregulation until

demonstrable. sustainable facilities-based competition is achieved. Since the Commission

genuinely wants to promote local exchange competition. the public policy question thus becomes ,

can competition survive if the LECs are deregulated now in the manner advocated by the LECs.
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ExammatIOn of the comments' lied tn this docket lead to only one conclusion: "No." Virtually

all non-LEe commenters agret that adopnon of LEC deregulatIOn now will destroy the potential

for facIlitIes-based competltJor It IS equally clear that LEe arguments m favor of deregulation

art' dismgenuous and mlsleadll g Based on the record 10 thIS proceeding it would be arbitrary

and capnClous for the Commls ,1On to gIve the LECs regulatory flexibility beyond that which

they already enJoy at such a en 'leal moment in the development of local exchange competition.

The CommIssion WIll far bette serve the cause of competItIOn by jealously pursuing fair

mterconnection and number pntabihty policies that lay the groundwork for a future competitive

telecommumcations market

I. LEC ARGUMENTS SUPPORTING QUICK DEREGULATION ARE
MISLEADING AND SHOULD BE REJECTED.

Not surprisingly, all 01 the LECs support quick deregulation. Several of the LECs, most

notably those facing the greatt"st near term potential competition, pay lip-service to the concept

that deregulation should be tIed to mcreased competition l! The LEC definitions of

"competitIon," however, must be rejected because they Ignore the impact of current LEC

monopolies on the opening of LEC markets to competItion

Some LECs, notably 111e Southern New England Telephone Company ("SNET"), actually

claim that the local exchange narket IS already competitive SNET argues that because five

companies have been certificC',ted to proVIde local exchange sefVIce m Connecticut, and because

one of those five companies I' affiliated WIth companIes that provide cable television service to

2/ See,~, Commems of NYNEX at 4 ("The model should provide increasing pricing
tlexibility as a LEe opens Its markets to more competition and as the competitive local
exchange carriers develop I. competitive presence in a particular market.").
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fifty percent of the state, the C, ,nnectlcut local exchange market IS competitive1 SNET offers

no sound reason to conclude th it the certification of potentIal competItors is an appropriate

surrogate tC)f actual competltIo

SNET claIms It wants 'olv to be able to "compete on the same basis as its competitors. ":1.

SN ET falls to acknowledge, he Never, that certIfication to proVIde servIce is one matter, while

aCTUally provlding service unde economIC mterconnectlOn terms with number portability and

access to unbundled monopoly r'acIlitIes IS entirely another Cox is not aware that SNET is

offenng true number portabiht\ or reasonable interconnection terms to competitors, or that

SNET has unbundled faCilitIes m its ubiquitous network so that can all competitors can

"compete on the same basis" I onnectIcut has enacted leglslatlOn to encourage local exchange

competItion, but mere certificat>on does not mean that regulatoJY arrangements for reasonable

competItIon have been complet,~d The transition to competItion must be treated sensibly It is

plamly not the time to afford an mcumbent monopolist regulatory relief

Recognizing perhaps thit the case cannot be made that there is actual competition, other

LECs seek regulatory relief USIng "potential competItion" proposals. Under these proposals, the

LEes would be deregulated on,e the potential for competItion IS realized as measured by various

competitIon proxies. While nare of the "potential competition" proposals in the Second Further

Notice are viable, the LEe havt gone one step further and boldly altered the Commission's

proposals In a manner designed to preserve theIr monopoh. power For example,

addressabllity, one competition )roxy was defined by the Commission in the Second Further

3/ Comments of SNET It 4-7

4/ ld at 7
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NotIce as 'a competitor's abilit to utilize existIng capacity In response to a price increase ,,~

The LEes. however, In presenmg theIr ov"n formulatIon of the addressability proxy, have

fundamentally altered the CommsslOn's proposal bv Includmg potential capacity Consequently,

under the LEC proposal, a maJ ket would be competitive If a facIlities-based carrier could

theoretlcally serve a certatn pe centage of the market by extending its facili ties. 21

Such a measure of rna ketplace competitIon IS a LEC monopolist's dreatn. Companies

entenng the local exchange merket do not merely face other competItors; they are confronted by

a well-established, firmly entnnched monopolist WIth a UbIqUItous network and continuous

revenue streatn based on decades of guaranteed profits. Further, the facilities-based local

exchange market is a highly cC1Pltal and regulatory Intensive business that companies cannot

easIly enter and exit. Since competitors cannot easIly enter and exit the local exchange market,

"addressability" and other "polential competition" proposals are not at all useful in determining

when a market is subject to cc mpetItion. In a capital intensive, monopolistic market,

approXImatIng market competitiveness using a method that looks at what percentage of the

market a company could servt If It expanded its facilitIes is entirely inappropriate. Adoption of

LEC deregulation based on "addressability" or other measures of potential competition would be

a sturtnmg blow to the emergtnce of competition because It would enable the LEes to preempt

potentIal competitors before they can enter a market Z

,2/ Second Further Notice at ~ 139. As proposed by the CommIssion, market
competitiveness can be measured by how "addressable" a market is

6/ See,~, Comment~ of GTE at 67-70.

1/ See,~, Comments ( fCox at 5-9
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A traditional, practical and hIstoric method of determining whether a market is

competItIve IS market share In teed. market share was a determinative factor in the

CommIssIon's recent deCIsIOn ti deregulate AT&T~ BellSouth. however, states without citing

an\ support that the "Commlssl m ha<; recognized the limitatIOns of market share as a measure of

competlnon."~ GTE also dlspues the use of market share as a measurement of competitiveness,

c1almmg that usmg market shaT .~ as a deregulanon trigger'predetermmes the outcome of the

competitive process, effecnveh reservmg a portion of the market for a new entrant. .. [and

bUIlding a lag mto the system1 Juring which entrants wJll be protected from the incumbent. II.!Q1

GTE seems to mIss the point that the purpose of regulation m thIS instance to is to promote

compennon Market share IS FIe historic and most practical method of determining when a

formerly monopolistic market 'i actually competitive, as the Commission observed when it

deregulated AT&T !l

II SIGNIFICANT, SUSTAINABLE FACILITIES-BASED COMPETITION MUST
BE IN PLACE BEFORE ANY LEC DEREGULATION OCCURS.

\1any of the LEC proposals and several of the proposals discussed in the Second Further

Notice, call for LEC deregulanon even in the absence of local exchange competition. As Cox

~I See Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, Order,
FCC 95-427 (released Octrber 23 1995)

2.1 Comments of Bell~outh at 53

10/ Comments of GT ... at n

11/ Actual facilities-based competition will be realized when at least one LEC-competitor
can proVIde switched service; throughout a LATA market area and when that competitor is
actually providing service tonore than a~ minimis share of the market. Comments of Cox at 4

9
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and vIrtually all of the non-LE' commenters have shown, Implementation of a LEe

deregulatory program before tIe establishment of sustainable facllittes-based competition would

only serve to perpetuate LEe nonopohes and doom the potential for competition

LEC market power IS iJndlsputed ll/ As Cox discussed in Its comments, LEC market

share has not decreased SlgOlt cantly over the last twenty years II Further, as the NCTA

comments VIvidly illustrate, tl- e LEes are doing everythmg in theIr power to hang on to their

monopolv starns J..1! Any relIDi ,ltlOn of the current price cap regime can only harm facilities-based

competitors, especially now ",hen state prohibitions on local exchange competition are finally

startmg to lift but the final terms of basIC elements of competItion, such as interconnection and

number portability, are not re~ olved

No rational basis has )een presented to justify further LEC price cap deregulation in the

absence of slgmficant competitIon As the CommIssion observed, "the LEC price cap plan was

designed to simulate some of the efficiency incentives found m competitive markets and to act as

a transItional regulatory SChef'le until the advent of actual competition makes price cap

regulation unnecessary "u, \Vhile pnce cap regulation may not be needed when real facilities-

based competition emerges u the local exchange and interstate access market, such competition

has not yet developed. NothJlg in the record shows that the state of acmal competition in the

local exchange market has changed SIgnIficantly smce LEC pnce caps were put in place in 1990,

11/ Statements such as those of PaCIfic Bell that the local exchange bottleneck no longer
eXists are ludicrous and shou d be flatly rejected See Comments of Pacific Bell at 36-37

ill Comments of Cox a1 4

HI Comments of the Notional Cable Television Association ("NCTA") at 12-18.

12/ Second Further Notl:.:e at ~ 9
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iUld noth1Og 10 the record supports the LEC or Commission deregulatIon proposals in the absence

of actual competitIon t:

The Second Further NOllce states that the Commission's contemplated changes to LEC

pnce cap regulanon are desIgned to benefit consumers iii The LECs. however, ask the

CommlsSlon to craft rules that i re deSIgned to benefit the LECs Unless the CommissIOn's

ImplicIt mtennon IS to protect tt e current LEC monopolies It WIll reject all LEe deregulation

schemes that do not mclude slgruficant facIlitIes-based competitIon based on economic

mterconnecnon as a mandaton pre-condition

Respectfully submitted,

COX ENTERPRISES, INC.

..//:

'i~41~~
Werner K Hartenberge
Laura H. Phillips
Christina H. Burrow

Its Attorneys

DOW, LOHNES & ALBERTSON
1255 Twenty-Third Street, N W
SUIte 500
Washington, D.C 20037
(202) 857-2500
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l§1 See,~, People of State of Cal. v. FCC, 39 F.3d 919,930 (9th Cif. 1994) (The
('ommIsslOn cannot change 1'$ matenal conclusions without support or explanation.)

11/ Second Further Non~ at ~ 1


